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Abstract 

While most law on the conduct of hostilities has been heavily  

  scrutinised in recent years, the law dealing with armed 

conflict at sea has been largely ignored. This is not surprising. 

There have been few naval conflicts since 1945, and those that 

have occurred have been limited in scale; none has involved 

combat between major maritime powers. Nevertheless, navies 

have tripled in number since then, and today there are growing 

tensions between significant naval powers. There is a risk of 

conflict at sea. Conditions have changed since 1945, but the law 

has not developed in that time. Elements of it, especially that 

regulating economic warfare at sea, seem outdated and it is not 

clear that the law is well placed to regulate so- called “hybrid” 

warfare at sea. It seems timely to review the law, to confirm that 

which is appropriate and to develop that which is not. Perhaps a 

new edition of the San Remo Manual would be timely. 

 In the past quarter of a century, the lex specialis for armed 
conflict has been subjected to intense public, official, judicial and 
academic attention, becoming one of the most intensely 
scrutinized areas of public international law today.  Much of this 
examination resulted from a combination of usage and abuse 
followed by due process in relation to breaches committed in a 
range of armed conflicts since the early 1990s. Most certainly, the 
jurisprudence of the various international tribunals has contributed 
a great deal to its interpretation. Extensive research into State 
practice has also been conducted under the auspices of the 
International Committee of the Red Cross (ICRC), for its 
Customary Law Study, which remains a “live” project. 



 One element of the lex specialis has been largely overlooked, 
however. The law regulating the conduct of hostilities in naval war 
– the law of armed conflict (LOAC) applicable at sea – has 
attracted little general attention or focused scrutiny. There have 
been very few instances of armed conflict at sea, and those that 
have occurred have not brought seriously into question the 
detailed rules regulating it. There have been no naval cases dealt 
with by the international tribunals and, compared with the law 
regulating armed conflict on land, in the air and even in 
cyberspace, that applied at sea has failed to attract very much 
academic analysis.2 Finally, the ICRC did not research practice in 
naval warfare during its study into customary international 
humanitarian law.3 Its stated reason for not doing so was that it 
believed international humanitarian  law  (IHL)  applied at sea had 
already been adequately covered during work carried out in   the 
early 1990s under the auspices of the International Institute of 
Humanitarian Law (IIHL) in Sanremo, resulting in the publication 
of the San Remo Manual on International Law Applicable to 
Armed Conflicts at Sea (San Remo Manual or SRM).4 

 This lack of attention prompts a question about whether or 
not a review of the LOAC applicable at sea is necessary. In 
providing an initial answer, this paper’s objective is merely to start 
a debate on a subject that has been confined to the margins of 
dialogue by force of circumstance. No firm legal solutions are 
suggested, as these would require significant engagement with 
experts from around the world, in both the law and the naval 
operations it is meant to regulate. Nevertheless, how such 
engagement might be achieved may be a sensible issue briefly to 
address. 

 Before moving forward to the application of the law, some 
explanation of naval roles and functions will be useful to assist 
those unfamiliar with them. Some historical background is also 
important for providing perspective and explaining context. The 
paper starts, therefore, by placing naval war roles in the wider 
naval operational context. It then outlines the occurrence of armed 
conflict at sea since 1945 and provides a cursory assessment of 
the potential characteristics of war at sea in the future. The current 
law on the conduct of hostilities is then briefly described before 



two particular forms of naval warfare are singled out for detailed 
comment: traditional economic warfare and the novel challenge of 
so-called “hybrid warfare”. Comment is then made on how the 
current law measures up in relation to them, before a suggestion 
is presented regarding how a review of the law might be 
conducted. 

Naval Roles 

Navies do not exist simply to fight wars at sea with other navies. 
Indeed, since the Second World War very few have been engaged 
in armed conflict at sea. Their capacity for warfighting has served 
mostly as a means of deterring war rather   than actively engaging 
in it. Effective deterrence requires equipment, manpower, and 
frequent training and exercises to maintain operational capability 
and effectiveness. All the major navies in the world have been 
developed with combat operations against other navies as the 
principal consideration. As naval wars have been a rare 
occurrence since 1945, it is not surprising that these expensive 
and sophisticated forces have been utilized by governments for 
other purposes. They have not been idle. 

 Naval operations can be categorized under three headings: 
“benign”, “constabulary” and “military”. Constabulary and military 
operations both involve the application of force, but neither benign 
nor constabulary operations involve combat. While benign and 
constabulary operations are not the focus of this paper, a brief 
explanation of each will be useful before the discussion moves on 
to the military functions of navies.5 Later in the paper, the overlap 
between military and constabulary roles will become relevant to 
the discussion of hybrid warfare. 

Benign Operations 

Benign operations deserve brief explanation, if only to satisfy the 
reader’s curiosity. They do not involve either the threat or the 
actual application of coercive force; the “benign” label says it all. In 
the early modern period, navies famously engaged in exploration, 
the charting of the seas and other voyages of scientific discovery; 
today they still conduct hydrographic surveying, including to 
provide data for the compilation of navigational charts. Search and 



rescue, salvage, disaster relief and explosive ordnance disposal 
are notable additional examples of naval activities that provide 
assistance and a service to the maritime community. They entail 
helping communities and individuals cope with the challenges 
generated by the sea and its environment. Fascinating though 
these operations are, they will attract no further mention in this 
paper. 

Constabulary Operations 

Constabulary operations entail law enforcement, both domestic 
and international, the former particularly within territorial waters 
and the latter principally on the high seas – with significant overlap 
between the two. Prior to 1945, the domestic law-related functions 
of navies were largely confined to enforcing law within three 
nautical miles of their own coasts. The enforcement of inshore 
fisheries regulations, for example, and the protection of the State 
from threats to its health and integrity through the enforcement of 
quarantine, customs and fiscal regulations, were primarily naval 
functions. Some States developed civilian- manned agencies for 
such tasks (e.g., coastguards), but it was principally navies that 
were routinely employed for that purpose.6 

 On the high seas, navies exercised exclusive flag State 
jurisdiction over their own States’ merchant ships and other civilian 
vessels. They also engaged in anti- piracy operations, ensuring 
that the seas were free for safe and secure trading activities. This 
was a naval function with a long history dating back many 
centuries.7 During the nineteenth century, the suppression of 
slavery became a further significant role for navies.8 Both anti-
piracy and anti-slavery operations remain potential naval functions 
today, although the former has been more in evidence recently 
than the latter.9 

 Since 1945, naval constabulary functions have increased 
substantially, principally as a consequence of maritime 
jurisdictional changes ushered in through the Third United Nations 
(UN) Conference on the Law of the Sea, between 1974 and 1982. 
The resultant 1982 UN Convention on the Law of the Sea 
(UNCLOS)10 led to substantial increases in both the extent and 
nature of coastal State jurisdiction, most notably through the 



extension of territorial seas from three to twelve nautical miles, the 
creation of contiguous zones beyond the territorial sea, and the 
introduction of the exclusive economic zone extending to 200 
nautical miles from the coast. Each of these zones has caused the 
domestic coastal law enforcement task to increase, especially in 
relation to the enforcement of resource management 
arrangements. 

 Also, under UN auspices, the last fifty years have witnessed 
the development of maritime economic embargo operations, 
which are one means of enforcing economic sanctions imposed 
by the UN Security Council. The first such operation was not 
initiated until the mid-1960s,11 but  UN  maritime embargos 
became a more common resort after the Cold War ended, with 
operations mounted in the Mediterranean (including the Adriatic), 
the Middle  East and Haiti.12 

 It is important here to distinguish maritime embargo 
operations from what may appear at first sight to be a very similar 
naval operation – belligerent blockade. Constabulary UN maritime 
economic embargo operations are emphatically not a modern 
form of belligerent blockade, which is a method of economic 
warfare (discussed in more detail below). The UN Charter is very 
clear in this regard – while it mentions “blockade”, it does so 
deliberately in Article 42, dealing with military sanctions, and not in 
Article 41, which explicitly addresses “measures not involving the 
use of armed force” to enforce economic sanctions. Blockade and 
embargo operations have very different purposes, are conducted 
in different ways – one is an act of war (blockade) and the other a 
constabulary operation (maritime embargo) – and have completely 
different legal bases.13 

 Additional high seas constabulary operations include 
responses to illicit drugs trafficking and for the safety of maritime 
navigation.14 Maritime crime is increasing; navies have an 
important function to perform in response.15 

 The majority of navies are engaged in constabulary 
operations to some degree. Indeed, for many today it is their 
principal employment. They require minimum levels of force to be 



used at all times, the primary legal basis today being human rights 
law.16 

Military Operations 

Naval doctrine supported by the study of naval history has generally 
identified three distinct forms of naval operation mounted against 
an opposing belligerent. All such naval operations can be located 
under one of the following three headings: sea control/sea denial, 
power projection, and economic warfare.17 Each deserves some 
explanation. Indeed, it is impossible fully to understand naval 
power, its strategic value or its tactical application without an 
appreciation of these. 

 Navies traditionally exerted their influence in war by 
projecting power ashore (through shore bombardment or by 
landing troops in amphibious operations, for example) and by 
applying economic pressure on opposing belligerents through the 
interdiction of their trade via commerce raiding and blockade. 
Navies can only undertake such operations if they are secure and 
have sufficient control of the sea to conduct them. Navies fight other 
navies to secure such control of the sea so that they are able to 
mount either power projection or economic warfare operations 
against the enemy. They fight for sea control and at the same time 
seek to deny their opponent control of the sea for its own 
purposes. Sea control and sea denial are opposite sides of the 
same coin. 

 A notable historical example, the battle of Trafalgar in 1805, 
involved two rival fleets (the British on the one hand and the 
combined French and Spanish on the other) fighting for control of 
the sea. The British needed sea control in order freely to apply 
economic pressure on France through the interdiction of shipping 
bound for the continent. They also sought to deny the French 
control of the sea to prevent them launching an invasion of Britain 
itself. Viewed from the French and Spanish perspective, the aim was 
to deny the Royal Navy’s (RN) ability to disrupt their trade, but also to 
achieve sufficient control of the sea to allow for a French invasion of 
Britain. The significance of the battle was not the fighting on the day but 
the strategic consequences that British tactical victory delivered. The 
ultimate function of navies has been to project power ashore in order to 



influence events on land or to interfere with the enemy’s trade, thereby 
undermining its ability to sustain its war effort. Obtaining sea control is the 
necessary precursor for these.18 

 In the age of sail, surface fleets fought surface fleets for sea 
control. In the early twentieth century, however, following the 
emergence of effective sea denial technologies (sea mines and 
submarines armed with torpedoes), powerful surface fleets could 
no longer be assured of dominance at sea. By the outbreak of the 
Second World War, aircraft had further complicated the 
achievement of sea control. Since then, both shore-based and 
ship-borne missiles have caused surface forces yet more sea 
control difficulties.19 

 Julius Caesar’s and William of Normandy’s invasions of 
Britain in 55 BC and 1066 were each major amphibious assaults; 
there is nothing new about “naval power projection”. The 
traditional shore bombardment and amphibious landing retain their 
utility, but modern manifestations of power projection are far more 
varied and extensive. Naval forces can launch long-range attacks 
using both aircraft launched from carriers and land-attack missiles 
launched from surface warships or submarines. The big-gun 
battleships that were dominant in the early twentieth century gave 
way to aircraft carriers during the Second World War as the capital 
ship of choice for major naval powers, with the more ambitious 
subsequently procuring nuclear-powered submarines. While such 
warships may have originally been developed principally for sea 
control and sea denial operations, they are today frequently 
employed as powerful platforms for long- range power projection. 
The cruise missile, capable of reaching targets hundreds of miles 
inland, is routinely the weapon used by the more sophisticated 
naval forces when deployed to apply persuasive force against 
States. It has been a prominent feature of past attacks against 
targets in Iraq and Afghanistan, for example, and sea-launched 
attacks on Syria today are naval power projection involving both 
missiles and ship-launched aircraft (these days both manned and 
unmanned). 

 Economic warfare at sea was a distinctive feature of general 
naval warfare from the sixteenth century until the Second World 
War. It consisted of a combination of commerce-raiding and 



blockade operations to prevent an enemy benefiting from maritime 
trading activities, especially in goods (contraband) that were likely 
to enhance its ability to continue waging war. There has been 
scant employment of this type of operation in the past seventy 
years because there has not been a general naval war during that 
period. Economic warfare is addressed in much more detail 
below. 

Armed Conflict at Sea Since 1945 

The most recent period of major naval war was between 1939 and 
1945. Historically, the naval conflicts then, in the Atlantic and 
Mediterranean and in the Pacific theatre, were the most recent in a 
long line of general and great-power naval wars stretching back to 
the sixteenth and seventeenth centuries. Some significant 
examples of these included the series of Anglo-Dutch wars 
between 1652 and 1674, the Seven Years War of 1756–63, the 
American Revolutionary War of 1775–84, the French 
Revolutionary and Napoleonic Wars from 1792 to 1815, the 
Anglo-American naval war of 1812, and the Russo-Japanese War 
of 1904–05.20 All were struggles for power of an imperial nature in 
the era of maritime empires, which stretched from the early 
seventeenth to the mid-twentieth century.21 These wars had 
potentially global impact, with navies frequently utilizing the extent 
of the free oceans to carry on their conflicts, especially in relation 
to the interdiction  of  trade. It was these wars that influenced the 
development of the laws of war and neutrality at sea. 

 While there has been no general naval war since 1945, there 
have been at least a dozen armed conflicts with naval dimensions 
worth mentioning. The Arab–Israeli wars which commenced in 
1948 included the 1956 Anglo-French amphibious assault on the 
Suez Canal Zone in Egypt, and continue today with the conflict 
between Israel and the Palestinians, which recently featured the 
Israeli naval blockade of Gaza.22 The Korean War (1950–53) 
included the September 1950 amphibious assault by UN forces at 
Inchon.23 The Vietnam War (1955–75) included various naval 
operations, with substantial US involvement following the August 
1964 Tonkin Gulf incident and concluding with the Mayaguez 
incident in May 1975. In between, naval operations included the 
provision of naval support from the sea and extensive riverine 



operations.24 The Indo-Pakistan War (1971) lasted a mere thirteen 
days but included submarine attacks on surface warships and an 
Indian blockade of the East Pakistan/Bangladesh coast in the Bay 
of Bengal.25 Between 1971 and 1974, the “Troubles” in Northern 
Ireland arguably crossed the threshold into non-international 
armed conflict in the early 1970s and, perhaps surprisingly to 
some, involved a significant naval element in 1972 when 
substantial British military reinforcements were landed into the 
province from RN amphibious shipping.26 The Battle of the 
Paracels  lasted just two days  in January 1974 and involved the 
armed forces of the People’s Republic of China and Vietnam. The 
outcome was Chinese control over the islands, still a source of 
dispute in the South China Sea today.27 In stark contrast, the Iran–
Iraq War (1980–88) was a long-drawn-out conflict, the naval 
dimension of which lasted from 1984 to 1987. It was initiated by 
Iraqi attacks on Iranian oil facilities on Kharg Island, and included 
attacks on neutral shipping and an Iranian blockade of the Iraqi 
coast.28 The Falklands/Malvinas War (April–June 1982) was 
fundamentally a maritime campaign involving classic sea-control 
and sea-denial operations coupled with power projection through 
amphibious assault. A number of surface warships were sunk, 
with the Argentine cruiser General Belgrano and the British 
destroyers Sheffield and Coventry being prominent casualties.29 
The Sri Lankan Civil War (1983–2009) had a notable naval 
dimension, with the Tamil Tigers deploying forces at sea (an 
unusual capability for an armed non-State actor in a non-
international armed conflict).30 The Gulf of Sidra 
Action in 1986 involved air and sea forces of 
Libya and the US Sixth Fleet and resulted in the 
sinking of two Libyan warships.31 Both of the Gulf 
Wars against Iraq (1990–91 and 2003) had naval 
dimensions, with coalition forces defeating Iraqi naval forces 
and conducting landings in Kuwait and Southern Iraq.32 Finally, 
of interest is the Kosovo armed conflict in 1999 
between the North Atlantic Treaty Organisation (NATO) 
Alliance members and Serbia – although the most significant 
observation is to do with naval inactivity. A naval blockade of the 
Montenegrin port of Bar was considered within NATO 
because there was a fear that Serbia might be 



resupplied with war materiel by neutral vessels through Bar. The 
Kosovo operation was mounted without a UN 
Security Council resolution authorizing NATO’s intervention. 
For that reason, there was certainly no possibility of putting a 
UN maritime embargo in place to prevent ships entering Bar. 
Having considered blockade as an option, the 
Alliance rejected the idea, however. While this 
decision not to employ a blockade may seem 
irrelevant in terms of State practice, the reasons for not doing 
so included a belief within some NATO capitals that, while 
the Alliance was engaged in an armed conflict, 
this method of naval warfare was not a lawful option and would be 
too controversial.33  

 These post-1945 conflicts have all been 
markedly limited in their naval scope, with none having 
strategic naval influence beyond the immediate region of the core 
conflict. Only three (the Battle of the Paracels, the 
Falklands/Malvinas War and the Gulf of Sidra Action) were 
principally maritime conflicts at the operational level.34 In the 
others, the main operational-level focus was on land campaigns, 
with the naval dimensions being clearly subordinate. These armed 
conflicts were certainly not global in scope, and none had the 
characteristics of  the notable naval wars of the maritime imperial 
era. Economic warfare has not figured as a major component, 
although belligerent blockades have been imposed, including, for 
example, the Indian blockade of Bangladesh in the Bay of Bengal 
in 1971, the blockade of Haiphong Harbour in 1972 during the 
Vietnam War, and  the controversial Israeli blockade of Gaza. 
There was also the serious interference with shipping during the 
so-called “Tanker War” phase of the Iran–Iraq war. Two of the 
conflicts were non-international (Sri Lanka and Northern Ireland), 
but there were also non-international features of the Vietnam War 
and the Indo-Pakistani War of 1971, which saw East Pakistan 
(Bangladesh) break away from West Pakistan. The recent naval 
activities of the Tamil Tigers in Sri Lanka, in particular, have 
served as a reminder that civil wars (or non-international armed 
conflicts) can involve the bringing to bear of naval influence. It is 
worth stressing here that no post-1945 war has involved the 



principal naval powers in major and sustained combat operations 
against each other. 

 Compliance with the law during these naval engagements was 
mixed, with the Falklands/Malvinas War being largely compliant, 
while the Iran–Iraq “Tanker War” certainly breached the rules on 
the interdiction of shipping.35 The Israeli conduct of the Gaza 
blockade operation was tactically compliant with the jus in bello, 
albeit controversial and resulting in a UN enquiry.36 All other 
engagements raised legal issues, but none in a manner or to an 
extent that seriously challenged the existing law. While there has 
clearly been some evidence of practice resulting from these recent 
wars, this has not caused any discernible trend towards 
customary development of the law.37 Nor has there been any 
demand for new conventional law. The status quo is a comfortable 
place for States to occupy, especially when they are not being 
challenged by circumstance. 

Potential for Naval War in the Twenty-First Century 

What is the potential for naval war in the future? Even if prediction is 
difficult, it would be naive to dismiss the possibility altogether. On the 
basis of what has occurred since 1945, there would certainly appear to be 
some potential, even if recent past evidence suggests it is likely to be 
brief, lower-intensity and geographically limited. Equally, the absence of 
general naval war suggests that it may now be a feature of the past 
rather than something to contemplate in the future. Such general wars 
require two ingredients. First, there is the need for navies to be 
capable of engaging at that level. Second, it would require an 
international security situation that would give rise to it. It is worth 
saying something about both. 

 There are three times as many navies today than there were at 
the end of the Second World War.38 Not all are capable of high-
intensity and sustained operations at significant distance from their 
home waters, but an increasing number are. A useful hierarchy of 
navies currently in use places each in one of eight categories 
based on an assessment of size, reach, combat capability and 
general utility.39 The single remaining “major global force 
projection navy” is that of the United States. Below it are a 
growing number of medium-ranked, well-developed navies, whose 



force structures are predicated principally on the need to engage 
in combat operations. These include the second-rank navies of 
China, France, India, Japan, Russia and the United Kingdom, and 
third-rank navies like those of Australia, Brazil, Canada, Italy, 
Germany, Singapore and South Korea, together with those of 
Denmark, Norway and Sweden. The majority of the world’s navies 
are in ranks four to six, and while they are less capable, it has 
been combat capability that has driven their force development. 
Only seventh-ranking “constabulary navies”, capable of law 
enforcement operations within their own States’ offshore 
jurisdictional zones, and eighth-ranking “token navies” fail to 
deploy effective combat capability. Nevertheless, the lower-ranked 
navies, with limited combat capacity, still possess potential for 
low-intensity applications of force that could cross the armed 
conflict threshold. Given the proliferation of navies and the range 
of States in politically unstable regions of the globe, it is perhaps 
surprising that there have so far been so few conflicts at sea. 

 Of the more than 160 navies currently operating, only the US 
Navy (USN) has the capability to operate globally in the true sense. 
It has no peer competitor and is unlikely to face one for decades to 
come. Those navies that might aspire to compete at that level 
(perhaps the Chinese and Russian) fall well short at present and 
would take some time to reach it. Even so, the USN does not 
enjoy the dominance and full command of the oceans that the 
collective naval power of the British Empire did during the 
nineteenth-century Pax Britannica.40 It is even doubtful that it could 
adequately defend its own trade globally from concerted 
submarine attack. 

 If that sounds surprising, one might reflect on some figures 
from the Second World War, focusing on just one of the powers 
involved, to give some impression of how its naval forces coped 
with the conflict. Overall, the combined British Empire navies 
deployed a total of almost 885 significant warships (battleships, 
battle cruisers, aircraft carriers, cruisers, destroyers and 
submarines) during the Second World War, of which 278 (31 per 
cent) were lost to enemy action.41 The losses alone, then, 
amounted to around the same number of significant warships 
currently possessed by the USN. During the Battle of the Atlantic 



in the 1940s, the Allied navies (including the USN after US entry 
as a belligerent in December 1941) had around 300 destroyers 
available for convoy escort duty. The British Empire alone lost 153 
destroyers to enemy action while defending transatlantic 
shipping.42 

 Technology has developed since then, with faster, more 
powerful and far more capable warships fitted with advanced 
sensors and weapon systems.  Without conducting operational 
analysis around the subject, it would be difficult to predict both 
force requirements for defensive economic warfare, given current 
maritime trade volumes, and the likely losses that defensive forces 
would face. Nevertheless, with submarine technology also vastly 
improved and with quantity having a quality of its own when it 
comes to convoy escort tasking, it is difficult indeed to imagine a 
re-run of the sort of campaign that was fought in the North Atlantic 
between 1940 and 1943. In the 1930s and 1940s, the design, 
development and construction of new warships took a matter of 
mere weeks or months. Today’s equivalent vessels take years 
from drawing board to operational deployment, and the sort of 
rapid force generation possible during the Second World War 
would now be impossible to achieve. The strategically vital battle – 
for both sides – in the Atlantic theatre in the middle of the last 
century represented an extreme manifestation of warfare at sea, 
with the focus on threats to shipping. The Pacific theatre saw a 
greater concentration of naval power than the Atlantic and was 
more about the projection of power from sea to shore. Both 
theatres witnessed extremes in terms of sea control and denial 
operations, with   the war against submarines being the focus in 
the Atlantic, while the maritime air war dominated the Pacific 
theatre. While prediction is fraught with difficulty, it seems unlikely 
that a global great-power naval war on that scale will occur again, 
no matter what combinations of naval powers are ranged against 
each other. The end of empires does appear to have brought an 
end to conflict between the major powers, with none having 
occurred since 1945. Why might that be? 

 There seem to be a number of reasons: an increased 
number of international organizations, including the impact of the 
UN; the rapidity/ immediacy of international communications and 



the fundamental changes it has ushered in as far as international 
political and diplomatic practice are concerned; and the positive 
effect of nuclear weapons, which seem to have had a calming   
and beneficial influence on great-power relations, reducing the 
tendency for them to resort to force against each other. If the 
major powers today did engage in war, then it is fair to say that 
general naval war would be a likely feature. This would have 
potentially catastrophic economic consequences, with a 
considerable risk of a halt to globalization through the disruption to 
oceanic trade. There would likely be considerable international 
diplomatic effort to avoid it.43 It is difficult to imagine international 
order breaking down to the extent that the world becomes 
embroiled in another global conflict. 

 This is not to say that there will not again be war at sea having 
some of the characteristics of the naval war in the 1940s. If a 
significant and sustained naval war were to occur between combat-
capable naval powers, it is even possible that aspects of economic 
warfare could return to the oceans. Nevertheless, on the balance 
of probability, future armed conflicts at sea seem most likely to be 
limited geographically and almost certainly to be confined to a 
single region or even locality. Obvious potential flashpoints 
currently are in the South and East China Seas, in proximity to the 
Korean Peninsula, in the Gulf, in the Eastern Mediterranean and 
in parts of Africa (although few African navies are equipped for 
sustained naval confrontation, regardless of the potential for 
bloody conflict ashore). One should also be conscious of the 
unpredictable occurring in regions not thought of as being at high 
risk – and over time, of course, new tensions will undoubtedly 
emerge in places that are currently relatively benign. 

The Conduct of Naval Hostilities: The Established Law 

The existing law on the conduct of hostilities at sea is a part of the 
broader body of the LOAC, with most of the rules applied at sea 
reflecting those applied in other environments. The basic 
principles of military necessity, humanity, distinction  and 
proportionality and the rules on precautions in attack most 
certainly apply at sea as they do elsewhere.44 The principles 
regulating weapons are also identical, with new weapons for use 
at sea subject to Article 36 weapons review in common with those 



deployed on land or in the air.45  A notable feature of the law 
applied at sea is that it allows for warships to disguise themselves, 
including by wearing a false flag until the point at which they 
launch an attack, although such “ruses of war” are probably not as 
significant as they once were (and will not be addressed further as 
the topic falls outside the scope of this article).  

 In common with all laws regulating war, those dealing with 
the conduct of war at sea were entirely of a customary nature until 
the middle of the nineteenth century. The development of the 
relevant treaty law occurred in the eighty-year period between 
1856 (the Paris Declaration46) and 1936 (the London Protocol on 
Submarine Warfare47), with the bulk of it emerging from the Hague 
Conference of 1907. 

 There were eight naval conventions agreed that year, 
although only five of them remain extant:48 

(a)  Hague Convention (VII) relating to the Convention of 
Merchant Ships into War-Ships;49 

(b)  Hague Convention (VIII) relative to the Laying of 
Automatic Submarine Contact Mines;50 

(c)  Hague Convention (IX) Concerning Bombardment by 
Naval Forces in Time of War;51 

(d)  Hague Convention (XI) relative to certain restrictions 
with regard to the Exercise of Capture in Naval War;52 and 

(e)  Hague Convention (XII) Concerning the Rights and 
Duties of Neutral Powers in Naval War.53  

 Attempts to develop the law conventionally since 1907 have 
had minimal effect, the only treaty of current relevance being the 
1936 London Protocol on Submarine Warfare. This was the final 
act in the process set in train to outlaw unrestricted submarine 
warfare following the First World War. It determined that 
submarines were subject to the same economic warfare rules as 
surface warships. If applied, it would have had the effect of 
virtually ruling out the use of submarines for commerce raiding on 
practical grounds. They would have found it almost invariably 
impossible to conduct visit and search, or the seizure or lawful 



destruction of enemy merchant ships and others carrying 
contraband. Once war broke out in 1939, the protocol was 
generally ignored. 

 Since 1936, there has been no substantial conventional 
development of the law, despite naval power having changed in 
important respects.54 Operations have also been affected by 
fundamental changes to the general maritime legal environment 
and in the nature of ocean governance ushered in by conventional 
developments in the law of the sea. While that regulates the 
relations of States in peacetime, it also affects the areas within 
which naval armed conflict could legitimately be waged. The post-
UNCLOS extensions and enhancements in coastal State 
jurisdiction mean that the seas are not as “free” as once they 
were. This was well recognized as UNCLOS was moving towards 
ratification, with calls then to review the law of naval warfare.55 

 Once the Cold War was over, the IIHL in Sanremo, supported 
by the ICRC, initiated its project to produce a contemporary 
restatement of the international law applicable to armed conflict at 
sea. The results were published in 1995 as the San Remo 
Manual.57 The project’s methodology was  rigorous  and  thorough, 
involving a series of meetings of the leading scholars on the 
subject as well as representatives of many of the world’s navies – 
and all the major naval powers were represented, albeit 
informally. 

 The San Remo Manual’s influence is significant, and for very 
good reason. Both the USN and the British Ministry of Defence 
have quoted the SRM rules in their manuals dealing with the 
LOAC.57 The SRM was used in its entirety as the “first draft” of the 
“Maritime Warfare” chapter in the UK’s Manual of the Law of 
Armed Conflict (UK Manual).58 It was quoted by Israel in support of 
its conduct of the blockade of Gaza, following the May 2010 
attempt by a flotilla of neutral vessels to enter the territory.59 In 
subsequent enquiries into that incident, the SRM was again 
relied upon.60 Most recently, the editors of a guide to human rights 
law applications in armed conflict have relied on a combination of 
the SRM and the UK Manual in their own “Maritime Warfare” 
chapter.61 There is, therefore, strong evidence that the SRM is 



widely regarded as a reliable statement of the LOAC to be applied 
at sea. 

 One does need to be circumspect in assuming that the San 
Remo Manual is definitive of the law, however. Its Foreword 
describes it as “a contemporary restatement of the law, together 
with some progressive development, which takes into account 
recent State practice, technological developments and the effects 
of related areas of the law”.62 It is neither conventional law nor a 
codification of customary law, but it very clearly relies on both. It is 
authoritative, in so far as it is the product of a rigorous process of 
review, but that authority is limited by the fact that States were not 
officially represented in the process of consultation, with all 
officials contributing in their “personal” capacities. Not all of its 
rules are invariably accepted. For example, while the UK Manual’s 
“Maritime Warfare” chapter relied heavily on the SRM, the rules 
were modified to reflect the UK’s position.63 Nor is the SRM 
declaratory of customary law. One might be forgiven for assuming 
that it is; the ICRC Customary Law Study deliberately excluded 
any practice in naval warfare, because “this area of law was 
recently the subject of a major restatement, namely the San Remo 
Manual”.64 Nevertheless, it is appropriate to regard the SRM as a 
basic statement of the extant law. This is convenient for the 
purposes of this paper, which alludes to the SRM rules and 
thereby avoids lengthy reference to conventional sources and 
historic practice. 

 A comprehensive review of the law would require an 
examination of all SRM rules and their conventional and 
customary antecedents. This paper does not attempt that. It 
examines only two aspects of naval warfare, which are regarded 
as particularly challenging from a legal point of view: economic 
warfare and hybrid warfare. 
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